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June 1998

Competitive Telecommunications Association, Florida Competitive
Carriers Association, and Southeastern Competitive Carriers Association

Section 251(h) Petition - CC Docket No. 98-39

1. Introduction: Who We Are

2. Background: ILECs are Setting Up "CLEC" Affiliates to Provide
Local Service Within the ILECs' Service Areas

• BellSouth, Ameritech, GTE, are setting up alter ego "CLECs."

• These entities provide the same local exchange and exchange access
services as the ILECs, in the same geographic areas, using the same
(or similar) brand names, and using the same corporate resources.

• It is clear that the ILEC and "CLEC" entities are ultimately subject to
the same management, and are operated to advance common corporate
objectives. (BellSouth describes its BellSouth BSE unit as a form of
"brand extension.")

3. The Problem: ILEC Evasion of Section 251(c) Interconnection and
Local Competition Obligations Through "CLEC" Affiliates

• ILECs can evade Section 251(c)(4) resale obligations by offering
customer-specific contract service arrangements and other services,
formerly available from the ILECs, through their "CLEC" affiliates.

• In this way, ILECs can use their "CLECs" to impose a price squeeze on
real CLECs that depend on service resale, with very limited risks to
the overall ILEC corporation's bottom line.

• ILECs can funnel investment in upgraded network facilities into
"CLECs" in order to evade their Section 251(c)(3) unbundled network
element obligations.

• ILECs could evade FCC access charge and price cap rules by offering
service through "CLECs," purportedly on a non-dominant basis.

• Some state commissions have denied certification to such in-region
ILEC-"CLECs," or placed restrictions on such certifications. The fact
that the issue has been presented to so many state commissions
demonstrates the urgent need for FCC action.
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4. The Solution: Section 251(h)

• Issue a declaratory ruling establishing a rebuttable presumption that,
under Section 251(h)(1), entities will be considered "successors" or
"assigns" of ILECs -- and will be subject to ILECs' Section 251(c) and
dominant carrier obligations -- if they are:

ILEC affiliates (Section 3(1) of the Act);

Provide wireline local exchange or exchange access service in
same geographic area served by the ILEC; and

Operate under the same or similar brand names (shows transfer
of resources that are of value in providing local service).

• In the alternative, initiate a rulemaking to establish, by rule, a
rebuttable presumption that such entities are "comparable carriers"
under Section 251(h)(2).

• The Commission has authority to adopt the requested rulings:

Section 251(h) and relevant case law support piercing the
corporate veil to prevent evasion of regulatory rules through
alter ego corporate entities.

The Non-Accounting Safeguards Order does not squarely
address the circumstances raised by our petition, but it
generally provides support for the relief requested.

5. The Context: Related Proceedings

• ILEC resistance to local competition: state proceedings; Supreme
Court review of Local Competition Order; Section 271 applications.

• Section 706 Petitions of BOCs, ALTS, and APT, and Upcoming
Section 706 Proceeding.

• LCI Structural Separation Petition.
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STATE CONSIDERATION OF ILEC IN-REGION "CLEC" AFFILIATES

STATE ILEC DECISION DATE

AL BellSouth Permitted. 2/2/98
CA Pacific Bell Withdrawn after negative ALJ preliminary 5/6/97

decision
CA GTE Permitted for wireless affiliate. 2/23/96
CT SNET Permitted in context of restructured relationship 6/25/97

between ILEC and retail affiliate.
FL BellSouth Proceeding in prOl1:fess - no decision issued. N/A
FL GTE Permitted, but did not analyze relationship with ILEC. 2/24/97
GA BellSouth Permitted with conditions (e.g., ad disclosures; separate 3/5/98

books, records, accounts; separate officers, directors,
employees; no creditor access to lLEC assets;
independent audits; arms-length transactions)

KY BellSouth Rejected in BellSouth service areas. 6/8198
MI Ameritech Rejected until FCC nants ILEC 271 relief. 8/28/96
NC GTE Permitted, but did not analyze relationship with ILEC. 4/16/97
SC GTE Permitted, but did not analyze relationship with ILEC. 9/12/97
SC BellSouth Permitted but did not analyze relationship with ILEC. 12/23/97
TX GTE Rejected in GTE service areas. 10/80/97
WI Ameritech Permitted only until FCC ILEC 271 relief, for the 11/26/96

provision oflocal service through resale only, and subject
to conditions (e.g., no preferential treatment by ILEC, no
access to ILEC CPNI or network information, no ILEC
subsidization, afflliate transaction requirements).

STATE DECISIONS ON SPRINT "CLECS"

FL Sprint Permitted, but did not analyze relationship with lLEC. 12/27/95
KS Sprint Permitted, but did not analyze relationship with lLEC. 817/96
MO Sprint Not applicable -- certification not sought within Sprint 2/28/97

lLEC service area.
NB Sprint Not applicable -- certification not sought within Sprint 2/28/97

ILEC service area.
NV Sprint Permitted with conditions (e.g., ad disclosures; separate 1117/97

books, records, accounts; separate officers, directors,
employees; no creditor access to ILEC assets;
independent audits; arms-length transactions)

NJ Sprint Permitted, but did not analyze relationship with lLEC. 7/17/96
NC Sprint Permitted, but did not analyze relationship with lLEC. 317/97
PA Sprint Permitted, but did not analyze relationship with lLEC. 12/5/96
SC Sprint Permitted, but did not analyze relationship with lLEC. 12/3/96
TN Sprint Permitted, but did not analyze relationship with lLEC. 10/3196
VA Sprint Permitted, but did not analvze relationship with ILEC. 11/8/96
WA Sprint Permitted, but did not analyze relationship with ILEC. 7/9/97
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BeUSouth 8SE, rnc.

Balance Sheet

All NurUmrs in $OOOs.

1991 1~98 1~~ gooo 200t 2002

~
CUrrent Assets

Cash
Accounts Receiwble 53,618 332,"90 508,636 664.932 782,431
Inventory
Total Current Assets 53,618 332,490 508,636 664,932 782,437

Propet1y, Ptant and Equipment r

Equipment 5,650 14,409 28,553 45,411 51,078 59,182
Accumulated Depreciation 565 2,571 6,867 14,264 23,913 34,433
Net PPE 5,085 11,838 21,686 31.147 27,166 25,348

Tctal Assets 5,085 65,"56 35<4,176 539,783 692,097 807,185

Uablities
Accounts Payabfe 4.596 65,156 195,790 284,443 349,589 388,751
Deferred Taxes 215 805 1,725 2,802 3,278 2.987

Tafal lIabifities 4,811 65,962 197,515 287,245 352,868 391,739

~'Equity

Total S1ockholders' Equity 275 (506) 156,661 252,538 339,230 4'6,047



THE COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

APPLICATION OF BElLSOUTH SSE, INC.
FOR AUTHORITY TO PROVIDE LOCAL
E.XC~ lANGE SERVICE

ORO E R

INTRODUCTION

CASE NO. 97-417

•

On October 1. 1997. BellSoutn BSE Ii.C. CBSE") filed its application with the

Kent~lcky Public Service Commission for approval to provide local exchange service Ir'I

Kentucky SSE is a wholly owned subsidiary of BeliSouth SSE Holdings. Inc which In tum

is a wholly owned subsidiary of Bel/South Corporation C'Be/lSouth"), BellSouth

[elecomrnunlcations, Inc. ('SST, is the largest incumbent local exchange carrier CILEC")

in Kent~c::ky and is also a wholly owned subsidiary of BeliSouth. In connection witn this

application. SSE and SST have sL,;bm:tted their interconnect!on agreement for approval

pUr3uant to 47 U.S.C § 252(e).

AT&T Communications ofthe South Centra~ States. Inc ("AT&T'), the Sotrtt1eastem

Competi1:ive Carriers Association ("S~CCA"). Mel TelecommurHcatlons Corporation a:1d

MClmetm Access Transmission Services Inc ("Mel"). and the Kentucky r.ATV

Assor,iatior., Inc.. d/b/a Kentucky Cable Telecommunications AssoCIation ("KCTA.")

intervenl~d. The tntervenors claim, among other things. that provision of local exchange

servIce by SSE in eST temtory would have anti-competitive effects, enabling 8ellSouth to

avoid the legal restridions imposed on SST es an ILEe The Intervenors also claim that

•



BSE serv'lces, SubsidIZed by BST by ri1eans of lesS tnan arrr's-length transactions WOl,;IC,

be p~lced below cost and would force legitimate ::ompetttors out of the marKet. Or; APIlI

24. ~ 998, the Commission concucted a hearing on tr.e matter and subsequer.tly SSE

AT&T. and SECCA and Mel jointty, submitted briefs.

CERTIFfCATION REQUIREMENTS

SSE contends that its application meets the Commission's reouirements fur

certiflcatil)n as a competitive local exchange carrier ("CLEC") SSE asse;ts It has

demonstrated to the Commission that it has the technical. managerial. and financtal

abilities to provIde adequate servIce pursuant to KRS 278.020; it has submitted an

interconnection agreement. 47 U.S C § 252: and it hZls submitted a local service tanH

•
pursuant to KRS 278.160'

The Interveno~ herein :~m~end that SSE lacks the financIal resources to operate

as a CLEe because it must depend Gpon the resources of Its parent company. As SSE

comts o:..Jt. ~ the Commission has cenified other CLEe applicants that initially relied upon

the r€sourcp.~ of their parent COfT"pa,''''es. AT&T argues that SSE also lacks technIcal and

mar.agerial resources and depends t;pon the experience and expertise of employees of

its affillatl~s,

•
Post Hearing Brief of BE!IISouth SSE. Inc., filed May 26. 1998 ("SSE Brief').

at 1 ·2

BSE Brief at 2.
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In Administrative Case No 370] pursuant to its aU~hor'ty under KRS 276.5 i 2 to

exempt certam teiecommu!lications carriers and products ~rom statutory and regulatory

requ:remer:ts. ~he CommisSIon determined that requiring CLEes to fiie aopilcatlons to

begm operations is no longer necessary to protect the public. CLEes, as stIch, oossess

neither market power nor own local exchange bottleneck facilities: mareove:, there IS no '

reed for tl~e Commission to monitor t!~~ir finarcial stability to ensure their contlnuec

eXistence, since financial failure of a CLEC would not depnve customers of their carrier of

last resort' Accordingly, SSE is technically cor~ect: its filings at the CommisSion are

sufficient, pursuant to current regulatory requirements for CLEes, to enable It to begin

operatrons in Kentucky. However. as t'ie Intervenors point out, SSE IS not merely a CLEe

It IS an affiliate of SST. Kentucky's largest incumbent local exchange carrier. and the

evidence demonstrates that its operations are intricately intertwined with those of thiS

powerful affiliate It is the alleged potel1tial 1or anti-competitive behavior and distortion of

the competitive local exchange market rhat are the proble~atlc Issues here.

Thus. while the dependence of SSE on its parent IS nat technically ~elevan~ to

certificetior. per ~. the close relationship between SSE: and SST does raise concerns

regarding the operational separation of the entitles and the resulting potential for gaIning

an unfaIr pnclng advantage. If SSE acquires servIces at a discount from SST and those

serv:ces :;~re delivered in the same mar:ner as If t~e transaction :lever occurred. then It

Administrative Case No. 370, Exf:.mptjoos for providers of l pc;al Exchange
Service Other Than Incumbent Local Exchange Carriers, Order dated January B. 1998
("Administrative Case 370 Order").

Administrative Case 37J Order, at 2.

-3-
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appears that overhead expenses associated wlrh prOViding service incurred by a ryP1C<:l;

CLEC may never be realized by SSE The conceptual framework for the development Of

competltlOrt and the Incentives to operate more efficiently and red~ce costs could thereby

Ot:: negated by a vartant of price arbitrage.

INCONSISTENCY WITH THE PURPOSES OF
THE TELECOMMUNICATIONS ACT OF 1996

The Intervenors argue that. if SSE provides service ir. 8ST terntory. 8ST could

subsidize SSE's prices, enabling SSE to provide 8ST servIces on a retail basis at rates

that neither earn a profit nor cover SSE's costs The resulting prtce squeeze would force ,

other CLECs, which will need to n'lake a profit to survive, out of the mar1<et. AT&T

contends that Congress foresaw ~hat an ILEe might attempt to be a CLEe as we!! as an

ILEe and tt1leretcre enacted 47 USC § 251(h). which provides that. when a comparable

carrier substantially replaces an lLEe In Its market. the obligations placed on an ILEC by

the Telecommunications Act of 1996, Pub.l. No 104-104.110 Stat. 56 (1996) (the "Ace)

must apply.!' Mel and SECCA state that. in fact to consider SSE a CLEe in areas served

by SST woulld be to "ignore the only reasonable definition of a CLEC - a local exchange

carner that competes against the entrenched Incumbent for customers.'18 BSE, the

Intervenors contend. would not actually "compete" with the incumbent SST Mel and

SECCA point out that. in hearings on SSE certification in South Carolina, SSE witness

AT8.T Brief at , 1.

SECCA and Mel Brief at 1

-4-
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Robert C. Scheve stated outright that SSE does not "really want to compete WTth SST "'.

The Inter-venoi'S not only claim that there is no real dlstmction between eST and 8S~' they

also arguE! that the public will perceive no difference between SSE and 8ST. Both carry

tile name "BeIlSouth" and will use the BeliSouth logo

ThE~ real purpose of SSE's existence. the Intet'Venors claIm, IS to enabie BellSoutr

to prov:de local exchange services absent the restrictions placed upon it by t"e Act as ar

ILEC In pOlssession of bottteneci< facilities SSE will, 10r example, not be requIred to make

retail servIces available for resale to CLECs at wholesale rates pursuant to Section

251 (c)(3) and (4) of the Act.

SSE argues, among other things, ~hat allegations regarding potential anti-

competitive behavior on Its pa1 are only "conjecture,'" and that there are adequate

remedies to deal with such activities if they occur,' BSE also contends It would be

economiCcllty irrational to operate In a less than profitable manner 10 The latter argument,

however, does not take into account the uttlmate benefit to BellSoutn of eliminating

competitor'S from the local mar1<et; and while it is true that anti~competitive behaVIor of the

nature oredlcted by the Intervenors has not yet occurred. the CommissIon finds that the

SECCA and Mel Brief at 3. citing Tr. 17, Before the South Carolina Public;
Service Commission, BellSouth BSE Application for a Certificate of Public Convenience
and Necessity to Provide Local Exchange Telecommunications Services. Nov 5, 1997
Docket Net 97-361·C.

SSE Brief at 3.

SSE Brief at 4.

BSE Brief at 7, 8

•
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The Commission regulates telecommunications 5eMCes in the public rnterest See,

•
~. KRS 2.78.512(1)(c) ("It]he public interest requires that the Public Service Corrmlsslon

. . regulate and control the provIsIon of tele<:ommunicatlons services to the pUbliC In a

cnanglng environment. giving due regard to the interests of consumers, the pUblic. the

prOVIders of the telecommur1rcations services. and the continued availability ot good

telecommunications servIce"). Public interest determinations "require consideratIon of all

important cc:msequences Including anti-competitIVe effects." Denver & Rio Grande W R. Ho.

Y United States, 387 U.S. 485,49'. (1967). See also FCC v. RCA Communications. Inc.

348 U S 86, 94 (1953) (''There can be no doubt that competition is a relevant factor tn

weighi.1 9 thle public interest"). Section 252(e)(2)(A)(ii) af the Act provides that a state

potential fc)r 5uch bshaYIOr would be greatly exacerbated by gr~ntlng SSE the aut~orrty rt

seeks Further. although remedies for violation of federal law 00, of course. ex\s~. H"\iS

COmrllSSICln does not routinely oversee the business actIVIties of CLEes for ~he very

reason that they dO not possess the mari<et power of an (LEe such as 8ellSouth

CONCLUSIONS

commiss;on may reject an interconnection agreement on the ground that Its

Implementation would not be "consistent with the public rnt~rest, convenience, and

necessity "

The Commission finds that tne public interest concems raised by the Intervenors

herein are grave ones justifying rejection of the BSTIBSE interconnection agreement and

denial in part. of SSE's Plpplication to pro\lide local exchange servIces in Kentucky

·6·

•

•



-:.. - - :..
- 2'

IT lS THEREF"ORE ORDERED that

1. 8SE IS granted the authority to provide Intrastate teJecommunlcatlons

services as descnbed In its application but only in areas outside the franchIsed servIce

territory of SST.

2 The Interconnection agreement between SSE and eST is rejected

3 SSE shall inccrporate the restncton on its service area in Its tarrff

Done at Frankfort. Kentucky. this 8th day of June. 1998.

By the Cornmlssion

ATTEST:

•

•
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